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TODAY’S TOPICS
•  Discrimination/Harassment  

•      Bullying 

•      Students with Disabilities 

•  Student Records Issues 

•  Residency 

•  51A – Mandated Reporting 

•      Student Discipline 

•      COVID-19 related Safety Concerns
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HARASSMENT/  
DISCRIMINATION 

Understanding your obligations under federal and state  

civil rights laws
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CIVIL RIGHTS

What are “civil rights”? • Constitutional protections 

• Educational entitlements 

• Protect against discrimination 

• Race 

• Ethnicity/National Origin 

• Gender/Sexual Orientation/
Gender Identity 

• Religion 

• Disability
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RELEVANT FEDERAL LAWS  
ADDRESSING CIVIL RIGHTS 

• Civil Rights Laws prohibiting discrimination: 

• Title VI – race, color, national origin 

• Title IX – sex/gender 

• Section 504 and Title II – disability

 5



Murphy, Lamere & Murphy, PC

TITLE VI OF THE CIVIL RIGHTS ACT OF 
1964

• Federal Legislation  

▪ Title VI of the Civil Rights Act of 1964 guarantees that "no person in the United 

States shall, on the ground of race, color or national origin, be excluded from 

participation in, be denied benefits of, or be subjected to discrimination 

under any program or activity receiving federal financial assistance." 

▪ In August 2000, President Clinton signed an Executive Order to "improve 

access to federally conducted and federally assisted programs and activities 

for persons, who, as a result of national origin, are limited in their English 

proficiency (LEP)." 
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TITLE IX OF THE EDUCATION 
AMENDMENTS OF 1972

▪ Prohibits discrimination based on sex in education programs and   activities at all levels. 

▪ Title IX protects students and employees from all forms of sex discrimination, including 

discrimination based on gender identity. 

▪ Essence of the Law:  You cannot exclude, separate, deny benefits to, or otherwise treat 

differently any person on the basis of sex (unless expressly authorized by the regulations – 
exceptions to the general rule). 

▪ In May 2020, the federal government issued new Title IX regulations narrowing the 

definition of sexual harassment and setting forth a detailed grievance process with a focus 
on equal treatment and impartiality.  These regulations went into effect of August 14, 2020.
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SEXUAL HARASSMENT

Generally: 

• Sexual harassment is unwelcome conduct of a sexual nature, such as 

unwelcome sexual advances, requests for sexual favors, and other 

verbal, nonverbal, or physical conduct of a sexual nature.  

• Sexual violence is a form of sexual harassment and refers to physical 

sexual acts perpetrated against a person’s will or where a person is 

incapable of giving consent (e.g., due to the student’s age or use of 

drugs or alcohol, or because an intellectual or other disability prevents 

the student from having the capacity to give consent).
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EXAMPLES OF SEXUAL CONDUCT 
FROM U.S. DEPARTMENT OF EDUCATION OFFICE FOR CIVIL RIGHTS, SEXUAL HARASSMENT: IT’S NOT 

ACADEMIC, WASHINGTON, D.C., 2008

• Making sexual propositions or pressuring students for sexual favors; 

• Touching of a sexual nature; 

• Writing graffiti of sexual nature – including sexual violence or rape; 

• Displaying or distributing sexually explicit drawing, pictures, or writing materials; 

• Performing sexual gestures or touching oneself sexually in front of others; 

• Telling sexual or dirty jokes; 

• Spreading sexual rumors or rating other students as to sexual activity or performance; or  

• Circulating or showing e-mails or Web sites of a sexual nature
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NEW DEFINITION OF SEXUAL HARASSMENT UNDER 
TITLE IX 

3 PRONGS
1. An employee of the district conditioning the provision of an aid, benefit, or 

service of the district on an individual’s participation in unwelcome sexual 

conduct; or 

2.  Unwelcome conduct determined by a reasonable person to be severe, 

pervasive, and objectively offensive, that it effectively denies a person equal 

access to the district education program or activity; or  

3. Sexual assault, including “dating violence”, “domestic violence” or 

“stalking.”
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NEW TITLE IX REGULATIONS CONT.

• These new regulations also include: 

• A process for notice of alleged sexual harassment 

• Presumption that the alleged perpetrator is NOT responsible for the conduct until 

determined otherwise 

• A detailed investigation process 

• Appeal rights 

• Training requirements for Title IX personnel 

• Recordkeeping requirements
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SECTION 504

• Section 504 of the Rehabilitation Act is an anti-discrimination act that prohibits 

discrimination against people with disabilities, including students, employees, 

and other members of the school community.  This law applies to all school 

districts that receive Federal financial aid and it covers all programs and 

activities that the school district offers.  The responsibility of the district is to 

identify, evaluate, and provide appropriate services to those individuals who 

meet the criteria set forth by the Act.
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DISCRIMINATORY HARASSMENT  
BASED ON PROTECTED CLASS

Includes conduct that is: 

• Severe, pervasive or persistent 

• Creates a hostile environment at school -  sufficiently serious that it 
interferes with a student’s ability to participate or benefit from the 
opportunities offered by a school 

• Based on religion, race, color, national or ethnic origin, gender or sexual 
orientation, gender identity
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FORM OF HARASSING CONDUCT

• Harassing conduct may take many forms 

• Verbal acts and name-calling 

• Graphic and written statements 

• Physically threatening conduct 

• Harmful or humiliating conduct 

• The more severe the conduct, the less there is a need to show a repetitive 
series of incidents to prove a hostile environment, especially if the conduct is 
physical. 

**One single or isolated incident (if severe) may create a hostile environment.
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BULLYING V. HARASSMENT

• State Law Prohibiting Bullying – MGL c. 71, section 37O 

• Civil Rights Laws prohibit Harassment 

• School districts must prohibit both Harassment and Bullying 

• Harassment—prohibited conduct directed at protected class; can 
include one incident; does not need to be directed at a target. 

• Bullying—prohibited conduct, but not toward protected class, 
although “vulnerable” students protected from being targets; 
repeated; directed at a target.
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WHEN DO SCHOOLS BECOME RESPONSIBLE 
FOR ADDRESSING HARASSMENT?

• Schools are responsible for harassment that they know about or 

should have known about (with certain exceptions). 

• Schools are responsible for conduct that is severe, persistent and 

pervasive. 

• Liability will attach when the school is found to act with 

“deliberate indifference.”
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SCHOOL DISTRICT RESPONSE

• Provide necessary interim measures to protect target (consider for 

perpetrator) 

• Protect against retaliation during and after investigation 

• Investigate promptly 

• Notify law enforcement/DCF if potential crime 

• Keep the complainant informed about the outcome of the investigation 

• Take reasonable, prompt, age-appropriate and effective action to end the 

harassment and prevent if from recurring 

• Take remedial action to remedy effects of harassment/discrimination, if found
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PREVENTING RETALIATION

• Inform victim and witnesses about their protections against retaliation 

• Inform perpetrator against taking any action that could be viewed as 

retaliatory -  ie. through friends, social media 

• Separate, when necessary and appropriate, the victim and alleged 

perpetrator 

• Provide a point person for reporting any concerns regarding 

retaliation 

• Promptly investigate and respond to allegations of retaliation
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BULLYING
Report, investigation and taking appropriate action
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DEFINITION OF BULLYING

Bullying is: 

● A repeated action by one or more students or school staff 
members 

●  A written, verbal or electronic expression or a physical act 
or gesture or any combination thereof 

● Directed at a target (victim)
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WHO IS A BULLY?

2013 Amendment to Bullying Law  

 “Bullying”, the repeated use by one or more students or 

by a member of a school staff including, but not limited to, 

an educator, administrator, school nurse, cafeteria worker, 

custodian, bus driver, athletic coach, advisor to an 

extracurricular activity or paraprofessional of a written, 

verbal or electronic expression or a physical act or gesture 

or any combination thereof, directed at a victim that…. 
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VULNERABLE STUDENTS

Plan must address protections for students who become 

a target based on actual or perceived characteristics: 

race, color, religion, ancestry, national origin, sex, 

socioeconomic status, homelessness, academic status, 

gender identity or expression, physical appearance, 

pregnant or parenting status, sexual orientation, 
mental, physical, developmental or sensory disability 

or by association with a person who has or is 

perceived to have 1 or more of these characteristics
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BULLYING IS DIRECTED AT A TARGET AND 
CAUSES:

• Physical or emotional harm 

• Damage to the target’s property 

• Places the target in reasonable fear of harm to him/
herself or of damage to his/her property 

• Creates a hostile environment at school for the 
target 

• Infringes on the rights of the target at school; OR 

• Materially and substantially disrupts education 
process

 23



Murphy, Lamere & Murphy, PC

WHO/HOW/WHAT TO REPORT?

• Principal of building is responsible to investigate 

• Use Administrative Procedures – document! 

• Use 51A model  - if you have a reasonable cause to 

believe that a student is being bullied, you should report 

it  

• Non-reportable conduct may still require adult 

intervention/teaching moment (err on side of caution)
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RESPONSE TO BULLYING COMPLAINTS

1. Re-read your Bullying Plan (important info) 

2. Contact parents 

3. Investigate (with fidelity and documentation!) 

4. Don’t be afraid to call it bullying 

5. If it is bullying – draft safety plan 

6. If it is not bullying – draft support plan 

7. If significant emotional impact, consider referral
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CYBER-BULLYING = BULLYING

• Bullying through the use of technology or any electronic 

communication 

• E-mail 

• Facsimile 

• Texting 

• Internet  - web, blogs, Facebook, Twitter, Instagram, 

Snapchat 

 Can include IMPERSONATION of another (catfishing)
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SCOPE OF LAW

• Applies to ALL sites and activities under control of district, 

including school grounds, bus stops, at school functions or 

events, or through use of school-owned technology or 

device  

• Applies to NON-SCHOOL related sites/activities/

technology IF the acts create a hostile environment at 

school for the target or materially and substantially disrupt 

the education process or the orderly operation of the school
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STUDENTS ON IEPS 

 For a student on an IEP who has disability which 

affects social skills development or who is vulnerable 

to bullying, teasing or harassment, the IEP MUST 

address the skills and proficiencies needed to avoid 

and respond to the bullying, teasing or harassment 

• Team must consider this for every student with 

autism 
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APPROPRIATE RESPONSES TO  
CIVIL RIGHTS COMPLAINTS

When approached by an employee or student with a 
complaint of discrimination (or bullying based on protected 
class) at school: 

DO:   
 Report To the Building Administrator Immediately 

 Take Immediate Steps to Ensure Safety 

 DON’T: 

 Wait to Report or Dissuade Alleged Victim from Reporting 

 Investigate yourself or make any pre-determinations
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SECTION 504 AND 
THE IDEA

EDUCATING STUDENTS WITH DISABILITIES – WHAT YOU NEED 
TO KNOW
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504 AND SPECIAL EDUCATION: 
FEDERAL AND STATE LAWS

• Individuals with Disabilities Education Act (IDEA): 
federal special education law, most recently 
reauthorized in 2004  

• Section 504 of the Rehabilitation Act of 1973 

• Title II of the Americans with Disabilities Act of 
1990 (recently amended by ADA Amendments Act 
of 2008 – affects Section 504 as well) 

• M.G.L. c. 71B (“Chapter 766”) - state special 
education law
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THREE REQUIREMENTS FOR ELIGIBILITY 
UNDER IDEA (IEP)

• The student has a disability or disabilities. 

• The student is not making effective progress in school as a result 

of the disability or disabilities. 

• The student requires specially designed instruction in order to 

make effective progress in the general curriculum, and/or requires 

a related service to access the general curriculum.
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1ST ELIGIBILITY REQUIREMENT:  
EXISTENCE OF A DISABILITY

• Ten categories of impairments under state law (603 CMR 

28.02(7)) 

• Include: 

• Autism (verbal and nonverbal communication and social 

interaction)  

• Developmental Delay (ages 3-9; cognition, language, 

physical, social, emotional, adaptive and/or self-help) 

• Intellectual Impairment
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CATEGORIES OF IMPAIRMENT, CONT’D 

• Sensory Impairment (hearing, vision, or both)  

• Neurological Impairment  

• Emotional Impairment 

• Communication Impairment (expressive and/or receptive) 

• Physical Impairment  

• Health Impairment (includes ADD, ADHD) 

• Specific Learning Disability
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2ND ELIGIBILITY REQUIREMENT:  
FAILURE TO MAKE EFFECTIVE PROGRESS

• Failure to make documented growth in the acquisition of 

knowledge and skills, including social/emotional 

development, within the general education program 

(603 CMR 28.02(17)) 

• Causal link to disability
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3RD ELIGIBILITY REQUIREMENT:   
NEED FOR SPECIAL EDUCATION

• Child needs specially designed instruction in order 
to progress effectively in the general curriculum; and/
or 

• Child needs related service(s) to access the general 
curriculum. 

• In Massachusetts, need for related service alone is 
enough to qualify for IEP (not so in all states).
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OVERVIEW OF SPECIAL EDUCATION 
PROCESS  UNDER THE IDEA

• Referral 

• Evaluation (initial + every 3 years)  

• TEAM meeting; determination of eligibility 

• Development of Individualized Education Program 

(“IEP” – goals, services, supports) and determination 

of placement 

• Appeal to BSEA: Hearing or Mediation 

• Appeal to Court 
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REFERRAL FOR SPECIAL NEEDS 
EVALUATION

• By parent or guardian; or 

• By “any person in a caregiving or professional position concerned with the 

student’s development” (603 CMR 28.04(1) – broader than federal law, 

which says parent, state agency, or  LEA) 

• Teacher or other school personnel 

• Physician 

• Psychologist, therapist, social worker 

• Day care provider 

• Court personnel 

• Etc. 

If you receive a referral, immediately contact SPED – there are timelines!
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CHILD FIND:  
WHEN SHOULD A CHILD BE REFERRED?

When a disability that interferes or may interfere with 

educational progress is known or suspected 

Student Not accessing the General Ed Curriculum  

 -RTI 

 -Social emotional difficulties in school 

 -Frequent absences
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CHILD FIND OBLIGATIONS  - TRIGGERS

• Absences (DESE is now closely monitoring attendance) 

• Sudden Change In Academic Performance 

• Sudden Change In Behavior 

• Knowledge of Major Life Event – Trauma etc. 

• Newly diagnosed medical condition 

• Change in medical condition
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SPECIAL EDUCATION -   
THEY ARE ALL OUR KIDS 

• READ the IEPS for the students in your building/caseload 

• Understand that everyone in the building has a role in ensuring 
that students are not discriminated against on the basis of 
disability 

• Understand the need to report lack of implementation of IEP – it is 
a LEGAL DOCUMENT
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SECTION 504 ELIGIBILITY

 Individual With a Disability:  

● physical or mental impairment which substantially limits   

● a major life activity, 

● has a record of such impairment, 

● is regarded as having an impairment, 

● needs accommodations to access programs run by 

publicly funded entities
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504 PROCESS

• Child find 

• Evaluation 

• Parent Involvement  

• Discussion and decisions by knowledgeable persons
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MAJOR LIFE ACTIVITIES

11. Speaking 

12. Breathing 

13. Learning 

14. Reading 

15. Concentrating 

16. Thinking 

17. Communicating 

18. Working 

19. Operation of major 
bodily function

1. Caring for oneself 

2. Performing manual tasks 

3. Seeing 

4. Hearing 

5. Eating 

6. Sleeping 

7. Walking  

8. Standing 

9. Lifting  

10. Bending
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WHAT TYPE OF EVALUATION?

Need for evaluation that looks at whether student needs a 

formalized response via 504 or the IDEA 

Well-intentioned, informal response is NOT SUFFICIENT  

There is a need for actual evaluations and need to consider a 

variety of information from a variety of sources (including 

some standardized assessments)
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TIPS FOR SCHOOL STAFF

● Consider whole child in determining eligibility 

● Consider multiple sources of information 

● Consider outside evaluations, but don’t rely solely upon 

them 

● Conduct own evaluations 

Remember:  No entitlement to IEE at public expense for 

504 eligibility determination!!!
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QUESTIONS TO CONSIDER:

● What is the nature and severity of the impairment? 

● What is the expected duration of the impairment? 

● How has the student responded to interventions? 

● Does the student consistently need extended time to complete 

assignments? 

● Does the student consistently need significant changes made 

to the curriculum? 

● Does the student demonstrate consistent behavior difficulties? 

● Is there a pattern of absences
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IMPLEMENTING THE PLAN

1. Provide plan to all who need it 

  -teachers (classroom and specialists) 

  -substitute teachers 

  -bus drivers/cafeteria workers 

2. Document receipt of plan  

3. Review plan at minimum annually 

4. Document if student chooses not to accept accommodations – 

address as necessary

 48



Murphy, Lamere & Murphy, PC

COMPLAINTS AND DUE PROCESS

• 504 requires that the district have an internal grievance process: 

• Additional Forums 

 --Office for Civil Rights 

   focus is procedure followed 

    --Bureau of Special Education Appeals 

   considers both substantive and procedural 

issues. 

Process for referring for sped evaluation when suspected eligibility!  Don’t wait 

too long!!!
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WHAT IS A COMPLAINT?

Allegation (in whatever form – even verbal) that an individual 
covered by 504 has been discriminated against. 

Examples include: 

- Failure/refusal to implement required accommodations 

- Disparate treatment, including harassment, refusal to allow 
participation (eg field trips), etc. 

It is CRITICAL that everyone understands conduct as potential 
violation of Section 504.
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WHO IS RESPONSIBLE?

• All employees are responsible to report 

• Building based responsibility:  principal or designee 

• District-appointed coordinator: 

• Remember—504 covers students, employees and any 

other person covered by the statute seeking access to 

publicly funded programs. 

• Much more broad than IDEA!
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STUDENT RECORDS 
AND  

CONFIDENTIALITY
Complying with FERPA and the  

Massachusetts student records law
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THE BASICS…

• State and Federal Laws protect the confidentiality of Student Records – 
documents and information 

• Information in any form (paper, electronic data) 

• Identifiable to a particular student 

• Can be part of the Temporary or Permanent Record 

• No disclosure except to authorized school personnel without written parental/
student consent 

• Some limited exceptions under the law
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COMMUNICATION ISSUES:

• You are “the district” when communicating with 

parents and third parties.  Be aware of: 

  *  The pitfalls of e-mails 

  *  Necessary professional boundaries 

  *  Need to use and respect internal channels
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STUDENT RESIDENCY 
AND MANDATED 

REPORTING
KNOW YOUR POLICY AND THE LAW
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RESIDENCY

State law and School Policy: 

• Every person has the right to attend the public schools of the town 
where he actually resides. 

• If a person does not actually reside in the city or town, they are not 

entitled to attend the local public schools. 

• Temporary residency for the sole purpose of attending school is NOT 

residency – must be center of student’s civic life. 

 Possible exceptions:  homeless students; students in foster care
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PROTECTING STUDENTS AT RISK – 51A

• M.G.L. c. 119, s. 51A requires reporting  where 

reasonable cause to believe physical or emotional 

injury/neglect to child under eighteen. 

• School personnel are mandatory reporters; may use 

administrative channels to report. 

• Err on the side of protecting students, let responsible 

agencies investigate: DCF/DA. 

• There are protections for reporters for this reason!
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TIMELINES FOR REPORTING
• Must make oral report immediately 

• Must follow up with written report within 48 hours 

• Standard:  Reasonable cause to believe that a child under the 
age of 18 is suffering from abuse and/or neglect 

• Penalties for failure to report:  fines!!   jail!! 

• Again – err of the side of caution and report!!!
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WHAT TO REPORT

Any relevant information which might aid DCF in investigating the 
complaint 

Keep in mind that parent will likely receive a copy of the report- 
again, keep the information relevant 

  

Note: can disclose “student record” information (exception to the 
law)
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PROCESS AFTER 51A FILED

1. Case is screened in for investigation or screened out; 

2. DCF will investigate (51B) process – includes a home 

visit and discussion with the child and caretaker 

What to do if the 51A involves a school staff member as 

the possible abuser?    

  -do your own investigation (contact HR) 

  -report to law enforcement
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MANDATORY REPORTING DURING  
REMOTE AND HYBRID LEARNING

DCF Tip Sheet for Educators Issued: June 1, 2020  
Communicating with Students DURING REMOTE LEARNING 

TIME 

• Recommendations: 

1. ROUTINE CHECK-INS 

2. Reassurance  and  validation 

3. Wellness  

4. Observations and responses
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TIP SHEET ADVISES TO CALL DCF WHEN:
•   

• You have made multiple, documented attempts to reach a student/family/caregiver 
and they have gone unanswered/ignored and all opportunities to make contact (i.e., 
phone calls, email, reaching out to emergency contacts, etc.) have been exhausted.  

•  The student is repeatedly truant/missing from their school programming (i.e., not 
participating in remote learning, attending/participating in their academic 
programming, after multiple, documented attempts to engage the student/family/
caregiver) and attempts to provide resources (i.e., internet access, computer 
support, paper materials, etc.) have been ignored or refused. 
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 CALL DCF CONTINUED…

•  You have noticed unexplained bruising, welts, cuts, or other injuries on a child, 

adult, or caregiver   

•  You believe the child, adult, or caregiver is under the influence of drugs or 

alcohol.  

• If you saw, or it was reported to you, that there are illicit drugs/paraphernalia or 

other hazards that create safety concerns in the home (e.g., weapons within reach).  

• There is an outcry of abuse, neglect or domestic violence.  

• Or any other time that you have reasonable cause to believe that a child(ren) is 

being abused or neglected. 
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STUDENT 
DISCIPLINE

UNDERSTANDING THE SPIRIT OF THE NEW LAW
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STUDENT DISCIPLINE REGULATIONS:

! New Student Discipline Regulations, 603 CMR 53.00 et seq. were adopted and 

approved by the Board on April 29, 2014.  

! Purpose of the Regulations:      

a.) to limit the use of long-term suspension as a consequence  

b.) to promote engagement of a student’s parent in discussion of the 
student’s misconduct, and options for responding to it;  

c.)  to assure opportunity to make academic progress; 

d.) to keep schools safe and supportive for all students while ensuring fair 

and effective disciplinary practices
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FOCUS IS ON PROCESS

•Substantive Due Process 

•Procedural Due Process
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TIPS

• Removal from extracurricular activities is not subject to the same due process as 

suspension  

• Extracurricular activities are a privilege, not a right 

• Provide written notice to parent/guardian 

• Be careful when removing a student from class 

• Removal for more than half of the school day is considered an in-school suspension 

• Calling a parent to come pick up their student, if that student will miss more than half of the 
school day, is an out-of-school suspension 

• NEED TO FOLLOW PROCESS
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WEARING MASKS  
AND OTHER HEALTH/SAFETY PROTOCOLS

General requirements and how to respond when students cannot wear a 

mask for medical/behavioral reasons, forget to wear a mask, or refuse to 

wear a mask.
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GENERAL REQUIREMENTS

• Per DESE Guidance, all students Grades 2 and above and all district staff are 

expected to wear a mask when attending school 

• Mask breaks will be incorporated into the school day 

• Other health/safety requirements include: 

• Social distancing of 6 feet (3 feet where 6 feet is not possible) 

• Frequent handwashing 

• Routine sanitization of frequently-touched surfaces
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STUDENTS WHO CANNOT WEAR A MASK 
FOR MEDICAL/BEHAVIORAL REASONS
• DESE anticipates that there will be some students who are 

unable to wear a mask for disability-related reasons. 

• In these instances, other safety measures should be taken to 

the extent possible 

• Increased PPE for staff 

• Managing student groupings (without sacrificing LRE requirements) 

• Being mindful of keeping 3 feet distance to extent possible
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STUDENTS WHO FORGET TO WEAR A MASK 
OR STRUGGLE WITH TO WEARING MASK

• For these students who, despite best efforts, are having a hard time 

remembering to wear their mask consistently or with integrity, 

DESE has made clear that discipline should not be the response!!! 

• Focus should be on education, training and reminders 

This can also be applied to social distancing and navigating the 

school building.
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STUDENTS WHO REFUSE TO WEAR A MASK

• Districts may encounter students who willfully refuse to wear a mask as a 

statement etc. 

• Should encounter this situation, please refer the matter to school 

administration for appropriate response. 

• Appropriate response might include: 

• Working with the student to understand the importance of wearing a mask as 

a member of the school community 

• Placing the student on full remote learning
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