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2 AGENDA

*  Discrimination/Sexual Harassment
*  Bullying
*  504/Special Education — Civil Rights

o Student Records

*  Residency

« 5]A
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* MASSACHUSETTS &
FEDERAL CIVIL RIGHTS
LAWS

MASSACHUSETTS & FEDERAL CIVIL RIGHTS LAWS PROVIDE A
REMEDY FOR ACTIONS WHICH INTERFERE OR ATTEMPT TO
INTERFERE WITH AN INDIVIDUALS RIGHTS UNDER THE
CONSTITUTION, STATE, OR FEDERAL LAW.
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4 CIVIL RIGHTS

What are “civil rights™? « Constitutional protections
* Educational entitlements

* Protect against discrimination
* Race
* Ethnicity/National Origin

* Gender/Sexual
Orientation/Gender |dentity

* Religion
* Disability
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5 DISCRIMINATION

* Both state and federal statutes prohibit discrimination against protected

classes or activities

* Both school districts and individuals can be liable for discrimination

* Documentation is critical
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6 CIVIL RIGHTS: LAWS YOU MUST KNOW

* MASSACHUSETTS & FEDERAL CIVIL RIGHTS STATUTES
* Section 504 of the Rehabilitation Act

IDEA

Title IX of the Education Amendments of 1972

Title VI of the Civil Rights Act of 1964

Title Il of the American With Disabilities Act

Massachusetts statutes:c.71B, c. 76,s.5

* And pertinent regulations......
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7 TITLE IX OF THE EDUCATION AMENDMENTS
OF 1972

* Prohibits discrimination based on sex in education programs and activities at all
levels.

* Title IX protects students and employees from all forms of sex discrimination,
including discrimination based on gender identity (Massachusetts).

* Essence of the Law: You cannot exclude, separate, deny benefits to, or otherwise
treat differently any person on the basis of sex (unless expressly authorized by
the regulations — exceptions to the general rule).
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8 SEXUAL HARASSMENT

* Sexual harassment is unwelcome conduct of a sexual nature, such as

unwelcome sexual advances, requests for sexual favors, and other verbal,

nonverbal, or physical conduct of a sexual nature.

 Sexual violence is a form of sexual harassment and refers to physical

sexual acts perpetrated against a person’s will or where a person is
incapable of giving consent (e.g., due to the student’s age or use of drugs

or alcohol, or because an intellectual or other disability prevents the

student from having the capacity to give consent).
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9 EXAMPLES OF SEXUAL CONDUCT

FROM U.S. DEPARTMENT OF EDUCATION OFFICE FOR CIVIL RIGHTS, SEXUAL HARASSMENT:IT’S NOT ACADEMIC,
WASHINGTON, D.C., 2008

* Making sexual propositions or pressuring students for sexual favors;

* Touching of a sexual nature;

* Writing graffiti of sexual nature — including sexual violence or rape;
 Displaying or distributing sexually explicit drawing, pictures, or writing materials;
* Performing sexual gestures or touching oneself sexually in front of others;

* Telling sexual or dirty jokes;

* Spreading sexual rumors or rating other students as to sexual activity or performance; or

* Circulating or showing e-mails or Web sites of a sexual nature
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0" TITLEVI OF THE CIVIL RIGHTS ACT OF 1964

* Title IV of the Civil Rights Act of 1964 (Title 1V),42 U.S.C. §§ 2000c et seq.,
prohibits discrimination in public elementary and secondary schools based

on race, color, or national origin, among other bases.

* The Department of Education’s Office for Civil Rights (OCR) and the
Department of Justice (DO)J) have responsibility for enforcing Title VI.
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' TWO TYPES OF DISCRIMINATION

* The administration of student discipline or other policies/District actions can
result in unlawful discrimination based on race in 2 ways:

|. If the student is subject to DIFFERENT TREATMENT based on the
student’s race; and

2. If the policy is neutral on its face, and is administered in an even-handed
manner, but has a DISPARATE IMPACT, i.e. a disproportionate and

unjustified effect on students of a particular race.
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12 DISCRIMINATORY HARASSMENT
BASED ON PROTECTED CLASS

Includes conduct that is:
* Severe, pervasive or persistent

* Creates a hostile environment at school - sufficiently serious that it interferes
\l;wth a rs]tucllent’s ability to participate or benefit from the opportunities offered
y a schoo

* Based on religion, race, color, national or ethnic origin, gender or sexual
orientation, gender identity
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'3 FORM OF HARASSING CONDUCT

* Harassing conduct may take many forms
* Verbal acts and name-calling
* Graphic and written statements
* Physically threatening conduct
* Harmful or humiliating conduct

* The more severe the conduct, the less there is a need to show a repetitive series
of incidents to prove a hostile environment, especially if the conduct is physical.

**One single or isolated incident (if severe) may create a hostile environment.
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14 BULLYINGV. HARASSMENT

* State Law Prohibiting Bullying — MGL c. 71, section 370
* Civil Rights Laws prohibit Harassment

* School districts must prohibit both Harassment and Bullying

* Harassment—prohibited conduct directed at protected class; can include
one incident; does not need to be directed at a target.

* Bullying—prohibited conduct, but not toward protected class, although
“vulnerable” students protected from being targets; repeated; directed at

a target.
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15 WHEN DO SCHOOLS BECOME RESPONSIBLE
FOR ADDRESSING HARASSMENT?

* Schools are responsible for harassment that they know about or should

have known about (with certain exceptions).

* Schools are responsible for conduct that is severe, persistent and

pervasive.

* Liability will attach when the school is found to act with “deliberate

indifference.”’
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16 SCHOOL DISTRICT RESPONSE

* Provide necessary interim measures to protect target (consider for perpetrator)
* Protect against retaliation during and after investigation

* Investigate promptly

* Notify law enforcement/DCF if potential crime

* Keep the complainant informed about the outcome of the investigation

* Take reasonable, prompt, age-appropriate and effective action to end the harassment and

prevent if from recurring

* Take remedial action to remedy effects of harassment/discrimination, if found
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' PREVENTING RETALIATION

* Inform victim and witnesses about their protections against retaliation

* Inform perpetrator against taking any action that could be viewed as

retaliatory - ie.through friends, social media

Separate, when necessary and appropriate, the victim and alleged

perpetrator

* Provide a point person for reporting any concerns regarding retaliation

* Promptly investigate and respond to allegations of retaliation
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s BULLYING PREVENTION
AND INTERVENTION

Definitions

Reporting
Investigation

Response

Civil Rights Considerations
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19 DEFINITION OF BULLYING

Bullying is:

® A repeated action by one or more students or school staff members

e A written, verbal or electronic expression or a physical act or gesture or any

combination thereof

® Directed at a target (victim)
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20 WHO IS A BULLY?

2013 Amendment to Bullying Law

“Bullying”, the repeated use by one or more students or by a member

of a school staff including, but not limited to, an educator, administrator,

school nurse, cafeteria worker, custodian, bus driver, athletic coach,

advisor to an extracurricular activity or paraprofessional of a written,

verbal or electronic expression or a physical act or gesture or any

combination thereof, directed at a victim that....
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21 VULNERABLE STUDENTS

Plan must address protections for students who become a target

based on actual or perceived characteristics:

race, color, religion, ancestry, national origin, sex, socioeconomic
status, homelessness, academic status, gender identity or
expression, physical appearance, pregnant or parenting status,
sexual orientation, mental, physical, developmental or sensory

disability or by association with a person who has or is

perceived to have | or more of these characteristics
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22 BULLYING IS DIRECTED AT A TARGET AND CAUSES:

* Physical or emotional harm
* Damage to the target’s property

* Places the target in reasonable fear of harm to
him/herself or of damage to his/her property

* Creates a hostile environment at school for the target

* Infringes on the rights of the target at school; OR

* Materially and substantially disrupts education process
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23 WHO/HOW/WHAT TO REPORT?

* Principal of building is responsible to investigate
* Use Administrative Procedures — document!

* Use 5| A model - if you have a reasonable cause to believe that a

student is being bullied, you should report it

* Non-reportable conduct may still require adult intervention/teaching

moment (err on side of caution)
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24 RESPONSE TO BULLYING COMPLAINTS

|. Re-read your Bullying Plan (important info)
Contact parents

Investigate (with fidelity and documentation!)

Don’t be afraid to call it bullying
If it is bullying — draft safety plan

If it is not bullying — draft support plan

N O U R

If significant emotional impact, consider referral
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25 CYBER-BULLYING = BULLYING

Bullying through the use of technology or any electronic

communication

E-mail

Facsimile

Texting

Internet - web, blogs, Facebook, Twitter; Instagram, Snapchat

Can include IMPERSONATION of another
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26 SCOPE OF LAW

* Applies to ALL sites and activities under control of district,
including school grounds, bus stops, at school functions or
events, or through use of school-owned technology or device

* Applies to NON-SCHOOL related sites/activities/technology IF
the acts create a hostile environment at school for the target or

materially and substantially disrupt the education process or the

orderly operation of the school
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27 STUDENTS ON I[EPS

For a student on an IEP who has disability which affects
social skills development or who is vulnerable to
bullying, teasing or harassment, the IEP MUST address
the skills and proficiencies needed to avoid and respond

to the bullying, teasing or harassment

* Team must consider this for every student with autism
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8 APPROPRIATE RESPONSES TO
CIVIL RIGHTS COMPLAINTS

When approached by an employee or student with a
complaint of discrimination (or bullying based on
protected class) at school:

DO:
Report To the Building Administrator Immediately

Take Immediate Steps to Ensure Safety
DON’T:
Wait to Report or Dissuade Alleged Victim from Reporting

Investigate yourself or make any pre-determinations
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29 504 AND SPECIAL EDUCATION:
FEDERAL AND STATE LAWS

* Individuals with Disabilities Education Act (IDEA): federal
special education law, most recently reauthorized in 2004

* Section 504 of the Rehabilitation Act of 1973

* Title Il of the Americans with Disabilities Act of 1990 (recently
amended by ADA Amendments Act of 2008 — affects Section

504 as well)
* M.G.L.c. 7IB (“Chapter 766”) - state special education law
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30 THREE REQUIREMENTS FOR ELIGIBILITY
UNDER IDEA (IEP)

* The student has a disability or disabilities.

* The student is not making effective progress in school as a result of the disability

or disabilities.

* The student requires specially designed instruction in order to make effective

progress in the general curriculum, and/or requires a related service to access the

general curriculum.
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31 FIRST ELIGIBILITY REQUIREMENT:
EXISTENCE OF A DISABILITY

* Ten categories of impairments under state law (603 CMR 28.02(7))
* Include:

* Autism (verbal and nonverbal communication and social

interaction)

* Developmental Delay (ages 3-9; cognition, language, physical,

social, emotional, adaptive and/or self-help)

* Intellectual Impairment




Murphy, Lamere & Murphy, PC

32 CATEGORIES OF IMPAIRMENT, CONT’D

* Sensory Impairment (hearing, vision, or both)

* Neurological Impairment

* Emotional Impairment

¢ Communication Impairment (expressive and/or receptive)

* Physical Impairment

* Health Impairment (includes ADD,ADHD)

* Specific Learning Disability
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33 SECOND ELIGIBILITY REQUIREMENT:
FAILURE TO MAKE EFFECTIVE PROGRESS

* Failure to make documented growth in the acquisition of

knowledge and skills, including social/emotional development,
within the general education program (603 CMR 28.02(17))

* Causal link to disability
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34 THIRD ELIGIBILITY REQUIREMENT:
NEED FOR SPECIAL EDUCATION

* Child needs specially designed instruction in order to progress
effectively in the general curriculum;and/or

* Child needs related service(s) to access the general curriculum.

* In Massachusetts, need for related service alone is enough to
qualify for IEP (not so in all states).
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35 OVERVIEW OF SPECIAL EDUCATION PROCESS
UNDER THE IDEA

* Referral
* Evaluation (initial + every 3 years)
* TEAM meeting; determination of eligibility

* Development of Individualized Education Program (“IEP” — goals,
services, supports) and determination of placement

* Appeal to BSEA: Hearing or Mediation

* Appeal to Court
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36 REFERRAL FOR SPECIAL NEEDS EVALUATION

* By parent or guardian; or

* By “any person in a caregiving or professional position concerned with the student’s
development” (603 CMR 28.04(1) — broader than federal law, which says parent,
state agency,or LEA)

* Teacher or other school personnel
* Physician
* Psychologist, therapist, social worker

* Day care provider

* Court personnel
* Etc.
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37 WHEN SHOULD A CHILD BE REFERRED?

When a disability that interferes or may interfere with educational
progress is known or suspected

Student Not accessing the General Ed Curriculum

-RTI

-Social emotional difficulties in school

-Frequent absences
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38 CHILD FIND OBLIGATIONS - TRIGGERS

Absences

Sudden Change In Academic Performance

Sudden Change In Behavior

Knowledge of Major Life Event — Trauma etc.

Newly diagnosed medical condition

Change in medical condition
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39 SPECIAL EDUCATION - THEY ARE ALL OUR KIDS

* READ the IEPS for the students in your building/caseload

* Understand that everyone in the building has a role in ensuring that
students are not discriminated against on the basis of disability

* Understand the need to report lack of implementation of IEP — it is a
LEGAL DOCUMENT
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SECTION 504 ELIGIBILITY

Individual With a Disability:

physical or mental impairment which substantially limits
a major life activity,

has a record of such impairment,

is regarded as having an impairment,

needs accommodations to access programs run by publicly funded

entities
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41 504 PROCESS

¢ Child find

* Evaluation

* Parent Involvement

* Discussion and decisions by knowledgeable persons




Murphy, Lamere & Murphy, PC

42 MAJOR LIFE ACTIVITIES

|. Caring for oneself |'l. Speaking

2. Performing manual tasks |2. Breathing

3.  Seeing |3. Learning

4.  Hearing |4. Reading

5.  Eating |5. Concentrating

6.  Sleeping |6. Thinking

7. Walking |'7. Communicating

8.  Standing |8. Working

9.  Lifting |9. Operation of major bodily
0. Bending function
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43 WHAT TYPE OF EVALUATION?

Need for evaluation that looks at whether student needs a formalized
response via 504 or the IDEA

Well-intentioned, informal response is NOT SUFFICIENT

There is a need for actual evaluations and need to consider a variety of

information from a variety of sources (including some standardized
assessments)
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44 TIPS FOR SCHOOL STAFF

® Consider whole child in determining eligibility
® Consider multiple sources of information
® Consider outside evaluations, but don’t rely solely upon them

® Conduct own evaluations

Remember: No entitlement to |IEE at public expense for 504 eligibility
determination
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45 QUESTIONS TO CONSIDER:

® What is the nature and severity of the impairment?
® What is the expected duration of the impairment?
® How has the student responded to interventions?

® Does the student consistently need extended time to complete
assignments!?

® Does the student consistently need significant changes made to the
curriculum?

® Does the student demonstrate consistent behavior difficulties?

® |s there a pattern of absences
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46 IMPLEMENTING THE PLAN

|. Provide plan to all who need it
-teachers (classroom and specialists)
-substitute teachers

-bus drivers/cafeteria workers

2.  Document receipt of plan
3.  Review plan at minimum annually
4.  Document if student chooses not to accept accommodations — address as

necessary
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47 COMPLAINTS AND PROCESS

* 504 requires that the district have an internal grievance process:

* Additional Forums
--Office for Civil Rights
focus is procedure followed
--Bureau of Special Education Appeals

considers both substantive and procedural issues.

Process for referring for sped evaluation when suspected eligibility!
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48 WHAT ISA COMPLAINT?

Allegation (in whatever form) that an individual covered by 504 has been
discriminated against.

Examples include:
- Failure/refusal to implement required accommodations

- Disparate treatment, including harassment, refusal to allow participation (eg field
trips), etc.

It is CRITICAL that everyone understands conduct as potential violation of Section
504.
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49 WHO IS RESPONSIBLE?

* All employees are responsible to report
* Building based responsibility: principal or designee
* District appointed coordinator:

* Remember—504 covers students, employees and any other

person covered by the statute seeking access to publicly

funded programs.
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50 CONFIDENTIALITY AND STUDENT RECORDS

State and Federal Laws protect the confidentiality of Student

Records — documents and information

Information in any form (paper, electronic data)

|ldentifiable to a student

Part of the Temporary or Permanent Record
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51 COMMUNICATION ISSUES:

* You are “the district” when communicating with parents and

third parties:
* The pitfalls of e-mails

* Necessary professional boundaries

* Use and respect internal channels




Murphy, Lamere & Murphy, PC

52 RESIDENCY

State law and School Policy:

Every person has the right to attend the public schools of the town where he
actually resides.

If a person does not actually reside in the city or town, they are not entitled to

attend the local public schools.

Possible exceptions: homeless students; students in foster care
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53 PROTECTING STUDENTS AT RISK - 51A

* M.G.L.c. I'19,s.51 A requires reporting where reasonable cause to

believe physical or emotional injury/neglect to child under eighteen.

* School personnel are mandatory reporters; may use administrative

channels to report.

* Err on the side of protecting students, let responsible agencies
investigate: DCF/DA.
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54 TIMELINES FOR REPORTING

Must make oral report immediately

Must follow up with written report within 48 hours

Standard: Reasonable cause to believe that a child under the age of

|8 is suffering from abuse and/or neglect

Penalties for failure to report: fines!! jail!!
P J
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55 WHAT TO REPORT

Any relevant information which might aid DCEF in investigating the
complaint

Note: can disclose “student record’” information
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56 PROCESS AFTER 51A FILED

|. Case is screened in for investigation or screened out;

2. DCEF will investigate (51B) process — includes a home visit and
discussion with the child and caretaker

What to do if the 5| A involves a school staff member as the possible

abuser?

-do your own investigation (contact HR)

-report to law enforcement
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57 STUDENT DISCIPLINE REGULATIONS:

» New Student Discipline Regulations, 603 CMR 53.00 et seq. were adopted and
approved by the Board on April 29,2014.

» Purpose of the Regulations:

a.) to limit the use of long-term suspension as a consequence

b.) to promote engagement of a student’s parent in discussion of the student’s
misconduct, and options for responding to it;

c.) to assure opportunity to make academic progress;

d.) to keep schools safe and supportive for all students while ensuring fair and

effective disciplinary practices




58 QUESTIONS?

Caitlin Leach Mulrooney, Esq.
Murphy, Lamere & Murphy, PC

cleach@mlmlawfirm.com

781-848-1850
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